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TITLE 48
PARTNERSHIP
Chapter 1. General Partnership, 48-1-1 to 48-1-40.
2. Limited Partnership, 48-2-1 to 48-2-27.
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GENERAL PARTNERSHIP
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Definition of tenns.
Interpretation
of knowledge and notice.
"Partnership"
defined.
Rules for determining
the existence of a partnership.
Partnership
property.
Pa,·tner agent of partnership
as to partnership
business.
Conveyance of real property of partnership.
Partnership
bound by admission of partner.
Pa,·tnership
chargecl with knowledge of or notice to partner.
Partnership
bound by partner's
wrongful act.
Partnership
bound by partner's breach of trust.
Nature of partner's liability.
Partner by estoppel.
Liability of incoming partner.
Rules determining
rights and duties of partners.
Partnership
books.
Duty of partners to render information.
Partner accountable
as a fiduciary.
Right to an account.
Continuation
of partnership
beyond fixed term.
Extent of property rights of a partner.
Nature of a partner's right in specific partnership
property.
Nature of partner's
interest in the partnership.
Assignment of partner's interest.
Partner's
interest subject to charging orcler.
"Dissolution"
defined.
Partnership
not terminated
by clissolution.
Causes of dissolution.
Dissolution by decree of court.
General effect of dissolution on authonty
of partner.
Right of partner to contribution
from copartners after dissolution.
Power of partner
to bind partnership
to third persons after dissolution.
Effect of dissolution on partner's existing liability.
Right to wind up.
Rights of partners to application
of partnership
property.
Rights where partnership
is dissolved for fraud or misrepresentation.
Rules for distribution.
Liability
of persons continuing the business in certain cases.
Rights of retiring or estate of deceased partner when the business is
continued.
Accrual of actions.

48-1-1. Definition of terms.-In
"Court" includes every court
case.

this chapter:
and judge having
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"Business" includes every trade, occupation or profession.
"Person" includes individuals, partnerships, corporations and other associations.
"Bankrupt"
includes bankrupt
under the federal bankruptcy
laws
or insolvent under any state insolvency law.
"Conveyance" includes every assignment, lease, mortgage or encumbrance.
"Real property" includes land and any interest or estate in land.
History:

L. 1921, ch. 89, § 2; R. S. 1933

ington,
West Virginia,
Wisconsin,
and
Wyoming.
Uniform Part1~ership Act, § 2 (substantially identical).

& C. 1943, 69-1-1.

Comparable Provisions.
States that have adopted the Uniform
Partnership
Act
are Alaska,
Arizona,
Arkansas, California,
Colorado, Delaware,
Idaho, Illinois, Indiana,
Kentucky,
Maryland, Massachusetts,
Michigan, Minnesota,
Missouri, Montana,
Nebraska,
Nevacla,
New Jersey,
New Mexico,
New York,
North Carolina,
North
Dakota,
Ohio,
Oklahoma, Oregon, Pennsylvania,
Rhode
Island, South Carolina, South Dakota, Tennessee, Utah, Vermont,
Virginia,
Wash-

Cross-References.
Banks by partnership
forbidden,
7-3-5.
Fraudulent
conveyance
by partnership,
25-1-10.
Insolvency
in general, 25-1-2.
Collateral References.
Partnershipe=,1.
68 C.J.S. Partnership
§ 1.
Definitions,
40 Am. Jur.,
§ 2.

Partnerships

48-1-2. Interpretation of knowledge and notice.-(1)
Within the
meaning of this chapter, a person is deemed to have knowledge of a fact
not only when he has actual knowledge thereof, but also when he has
knowledge of such other facts that to act in disregard of them shows
bad faith.
(2) A person has notice of a fact within the meaning of this chapter
when the person who claims the benefit of the notice:
(a) States the fact to such person; or,
(b) Delivers through the mail, or by other means of communication,
a written statement of the fact to such person, or to a proper person at
his place of business or residence.
History:

L. 19·21, ch. 89, § 3; R. S. 1933

& C. 1943, 69-1-2.

Comparable Provision.
Uniform
Act, § 3
same).

(substantially

the

48-1-3. "Partnership" defined.-A partnership is an association of two
or more persons to carry on an co-owners a business for profit.
But any association formed under any other statute of this state, or
any statute adopted by authority other than the authority of this state,
is not a partnership
under this chapter, unless such association wol1ld
have been a partnership in this state prior to the adoption of this chapter;
but this chapter shall apply to limited partnerships
except in so far as
the statutes relating to such partnerships are inconsistent herewith.
History:

L. 1921, ch. 89, § 6; R. S. 1933

& C. 1943, 69-1-3.

Comparable Provision.
Uniform Act, § 6 (identical;
is used in lieu of "chapter"
the statute).

word "act"
throughout

1.

Requisites of partnership.
The requisites
of partnership
are that
parties must have joined together to carry
on trade or adventure
for their common
benefit,
each contributing
property
or
services, and having community
of interest in profits. Bentley v. Brossard, 33 U.
396, 94 P. 736.
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An organization
of workers,
formed
for the purpose of performing and undertaking contracts for bricklaying
jobs, did
not have the essential elements of either
a general or limited partnership,
where
all the equipment
used by workers belonged to one individual
who had sole
authority
to make contracts
for himself
and the organization,
and where workers
were not entitled
to share in profits
equally or on any fixed percentage
basis,
were not chargeable
for losses, nor permitted to determine the means or methods of operating.
Johanson Bros. Builders v. Board of Review, Industrial
Comm.,
118 U. 384, 222 P. 2d 563.
Powers of nontrading partnership.
In absence of affirmative proof, it cannot be assumed that mining or dealing in
mines is within scope of business of nontrading partnership,
engaged primarily in
business
of running
stages,
carrying
United States mails, and transporting
express matter and passengers.
Gutheil v.
Gilmer, 23 U. 84, 63 P. 817.
2.

Joint adventure.
To establish
a joint adventure
there
must be an agreement, express or implied,
for the sharing of profits. Bates v. Simpson, 121 U. 165, 293 P. 2d 749.
Joint adventure
is in the nature
of
partnership.
Bates v. Simpson, 121 U. 165,
239 P. 2d 749.
There was no joint adveuture or partnership by estoppel where one of the two
alleged joint adventurers
had not given
his consent to being held out as a joint
adventurer
with the person making the
representation,
and where the third person
to whom the representation
had been
made had not relied upon it. Bates v.
Simpson, 121 U. 165, 239 P. 2d 749.
The fact that a person who finances
the sale of a used car thereby realizes a
profit in the form of accumulated
reserves with the finance company handling
his business does not make him a joint
adventurer with the seller who has gained
a profit from the sale of the car. Bates
v. Simpson, 121 U. 165, 239 P. 2d 749.
3.

Used car dealers who share the lot,
the building, and the telephone, do not
become joint adventurers
by reason of
that
working
arrangement.
Bates v.
Simpson, 121 U. 165, 239 P 2d 749.
Joint venture for profitable disposal of
option for sale of land is in the nature of
a partnership,
and law of partnership applies
respecting
substantial
rights of
parties, though joint venture is ordinarily~
but not necessarily,
limited to a sing]
transaction.
Forbes v. Butler, 66 U. 373
242 P. 950.
Joint adventure is in nature of partnership, and law of partnership
applies in so
far as substantial
rights of parties ate
concerned. Lane v. Peterson, 68 U. 585,
251 P. 374.

4.

Joint stock company.
A joint
stock company is generally
e.lassified as a partnership possessing some
of the characteristics
of a corporation.
Rocky Mountain Stud Farm Co. v. Lunt,
46 U. 299, 315, 151 P. 521.
5,. Evidence

of partnership.
Evidence relating to the joint operation
of a cafe established that the relationship
of the parties was that of a partnership of
two or more persons to carry on as coowners a business for profit. Eardley v.
Sammons, 8 U. (2d) 159, 162, 330 P. 2d
122, 124.

Collateral References.
Bank as partner in other business, 37
A. L. R. 1109.
Delay as defense to action for accounting between joint adventurers, 13 A. L. R.
2c1 765.
Parties
plain tiff to actions based on
libel or slander of a firm or its members
52 A. L. R. 912.
'
Partnership
as permissible basis of cla.ssification for purposes of license or privilege tax, 106 A. L. R. 662.
Residence of partnership for purposes of
statutes
authorizing
attachment
or garnishment on ground of nonresidence, 9 A.
L. R. 2c1 471.
Valiclity of partnership
agreement between husband ancl wife, 20 A. L. R. 1304,
38 A. L. R. 1264, 157 A. L. R. 652.

48-1-4. Rules for determining the existence of a partnership.-In determining whether a partnership exists these rules shall apply:
(1) Except as provided by section 48-1-13, persons who are not partners
as to each other are not partners as to third persons.
(2) Joint tenancy, tenancy in common, tenancy by entireties, joint
property, common property, or part ownership, does not of itself establish
a partnership, whether such co-owners do or do not share any profits made
by the use of the property.
444
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(3) The sharing of gross returns does not of itself establish a partnership, whether or not the persons sharing them have a joint or common
right or interest in any property from which the returns are derived.
(4) The receipt by a person of a share of the profits of a business is
prima facie evidence that he is a partner in the business, but no such inference shall be drawn if such profits were received in payment:
(a) As a debt by installments or otherwise.
(b) As wages of an employee or rent to a landlord.
(c) As an annuity to a widow or representative
of a deceased partner.
(d) As interest on a loan, though the amounts of payment vary
with the profits of the business.
( e) As the consideration for the sale of the good will of a business or
other property by installments or otherwise.
History:

L. 1921, ch. 89, § 7; R. S. 1933

& C. 1943, 69-1-4.

v. Brossard,

33 U.

4.

Compiler's Note.
The reference in this section to "section
48-1-13" appeared in Code 1943 as "section
69-1-13."
Comparable Provision.
Uniform Act, § 7 (substantially
cal).

eral business. Bentley
396, 94 P. 736.

identi-

Existence of partnership.
While community of interest
in profits
is not alone conclusive
of existence
of
partnership,
it nevertheless
is of very
essence of contract
of partnership,
for
without it partnership
cannot exist in contemplation of law. Bentley
v. Brossard,
33 U. 396, 94 P. 736.
Evidence held insufficient to show that a
partnership was ever formed, but did show
that a business arrangement
was entered
into which constituted
a preliminary
to a
partnership.
Millett
v. Langston,
8 U.
(2d) 15, 327 P. 2d 253.
1.

2. Cotenancy.
Cotenants are not partners, and a cotenancy lacks some of the elements necessary
to a creation of a joint stock company.
The relationship
of principal
and agent
does not exist between them, in absence
of express or implied agreement
to that
effect. Rocky Mountain Stud Farm Co. v.
Lunt, 46 U. 299, 310, 151 P. 521.
3. Mining partnership.
Mining partnership
may exist between
persons, although
all of them may not
have direct or present interest in and to
properties themselves,
if they have interest in working of property or in carrying
on mining operations,
and it is not even
essential that
there
should be express
agreement to become partners,
or express
stipulation to shar_e profits and losses, as
that is an incident to prosecution
of gen-

Evidence, presumptions.
Existence of partnership
may be implied
from circumstances,
and especially where
facts and circumstances
proved at trial
not only tended
to show existence
of
actual partnership,
but were inconsistent
with
any
other
theory.
Bridgman
v.
Winsness, 34 U. 383, 98 P. 186.
The fact that two persons share profits
of a business raises presumption
that they
are partners.
Kimball
v. McCornick,
70
U. 189, 259 P. 313.
5.

- burden of proof.
In action for accounting
and dissolution of partnership,
plaintiff had burden
of proving existence of partnership.
Benson v. Rozzelle, 85 U. 582, 39 P. 2d 1113.
6.

- we,ight and sufficiency.
Evidence
held insufficient
to show, in
action by administrator
of wife for accounting with respect to personal property,
that partnership
existed between husband
and wife. Walton
v. Broadhead,
54 U.
320, 180 P. 433.
Collateral References.
Partnershipcg::,1.
68 C.J.S. Partnership
Partnership
relation,
nerships § 16 et seq.

§ 1.
40 Am. Jnr.,

Part-

Lease or tenancy agreement as creating
partnership
relationship
between
lessor
and lessee, 131 A. L. R. 508.
Married Women's Act as abolishing estates by entireties,
141 A. L. R. 179.
Partnership
as distinguished
from employment
(where rights of parties
inter
se or their privies are concerned),
137 A.
L. R. 6.
Salaries of partners,
contract as to 66
A. L. R. 2d 1023.
'
What creates
partnership
relation
between cotenants of property, 150 A. L. R.
1003.
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48-1-5. Partnership property.-All
property originally brought into
the partnership stock, or subsequently acquired by purchase or otherwise
on account of the partnership, is partnership property.
Unless the contrary intention appears, property acquired with partnership funds is partnership property.
Any estate in real property may be acquired in the partnership name.
Title so acquired can be conveyed only in the partnership name.
A conveyance to a partnership in the partnership name, though without
words of inheritance, passes the entire estate of the grantor, unless a contrary intent appears.
History: L. 1921, ch. 89, § B; R. S. 1933
& C. 1943, 69-1-5.

solution of partnership.
Buzianis
anis, 81 U. 1, 16 P 2d 413.

Comparable
Provision.
Uniform Act, § 8 (identical).

3.

1.

What constitutes.
Property
purcilased with funds belonging to partnership
funds is, prima facie,
property
of firm, though title to property
is in individual
names of partners.
Deming v. Moss, 40 U. 501, 121 P. 971.
All property
bought with partnership
funds is prima facie the property
of the
firm. though the title is taken in the individual name of one or more of the partners. Staats v. Staats, 63 U. 470, 226 P.
677.
Security for funds loaned.
Where partnership
money was loaned
and note and mortgage
securing the indebtedness
were taken in name of partner, note and mortgage were property
of
partnership
so that partner
could not be
charged with amount of loan upon disZ.

v. Buzi-

Real estate.
In proceeding
in equity by pa.rtner to
have certain real estate, which he alleged
was purchased
in name of his partner,
declared
partnership
property,
evidence
sustained finding by court that such real
estate was purchased
with funds of firm
ancl belonged
to firm. Deming v. Moss,
40 U. 501, 121 P. 971.

Collateral References.
Partnershipe::>67.
68 C.J.S. Partnership
Property
and assets
Am. Jur., Partnerships

§ 69.
of partnerships,
§ 89 et seq.

40

Lessee interest
of incli vi dual as becoming partnership
asset of firm subsequently
formed, 37 A. L. R. 2d 1076.
Powers, duties, and accounting respon
sibilities
of managing
partner of mining
partnership,
24 A. L. R. 2d 1359.

48-1-6. Partner agent of partnership as to partnership business.-(1)
Every partner is an agent of the partnership for the purpose of its business,
and the act of every partner, including the execution in the, partnership
name of any instrument for apparently carrying on in the usual way the
business of the partnership of which he is a member, binds the partnership, unless the partner so acting has in fact no authority to act for the
partnership
in the particular
matter and the person with whom he is
dealing has knowledge of the fact that he has no such authority.
(2) An act of a partner which is not apparently for the carrying on
of the business of the partnership
in the usual way does not bind the
partnership, unless authorized by the other partners.
(3) Unless authorized by the other partners
or unless they have
abandoned the business, one or more but less than all of the partners
have no authority to:
(a) Assign the partnership property in trust for creditors or on the
assignee's promise to pay the debts of the partnership.
(b) Dispose of the good will of the business.
( c) Do any other act which would make it impossible to carry on
the ordinary business of the partnership.
446
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(d) Confess a judgment.
(e) Submit a partnership
claim or liability to arbitration
or reference.
(4) No act of a partner in contravention of a restriction on authority
shall bind the partnership to persons having knowledge of the restriction.
History: L. 1921, ch. 89, § 9; R. S. 1933
&

c. 1943,

69-1-6.

Comparab!e Provision.
Uniform Act, § 9 (substantially
cal).

identi-

1. Powers of individual

partners, generally.
In absence of ratification,
partnership
is not bound by transaction
of partner
outside real or apparent
scope of firm's
business. Cavanaugh v. Salisbury,
22 U.
465. 63 P. 39.
Person dealing with individual
member
of partnership, as to matters not within
real or apparent scope of partnership
business, does so at his peril. and, in absence
of ratification of transaction,
no liability
in connection therewith
attaches to partnership. Gutheil v. Gilmer, 23 U. 84, 63
P. 817.
Partner, without
special authority
in
matter, has no power to bind partnership
in transaction
which is not within ordinary or apparent
scope of partnership
business, and person dealing with such
partner is bouncl to take notice of such
fact. Peterson v. Armstrong,
24 U. 96,
66 P 767.
As between partnership
and person dealing with one of its members in good faith,
without notice, it is immaterial
whether
such member of partnership
acts fairly
with his copartners in transaction,
so long
as he acts within scope of partnership
business and his authority.
Salt Lake
City Brewing Co. v. Hawke, 24 U. 199,
66 P. 1058.
Member of trading
partnership
may
enter into any contract or engagement for
firm in its ordinary trade and business,
an,l may buy, sell, or pledge goods, borrow money, or do any other acts incident
or appropriate
to firm's business, according to ordinary course or usages thereof.
Salt Lake City Brewing Co. v. Hawke, 24
U. 199, 66 P. 1058.
Each partner is an agent for the firm,
and has power to bind his copartners
by
any act or transaction
pertaining- to the
partnership dealings or that is within the
scope of the partnership
business. Rocky
Mountain Stnd Farm Co. v. Lunt, 46 U.
299, 310, 151 P. 521.
2. - non trading partnership.
Where partnership
is engaged in stage
business, or carrying of mails, passengers,

and express, one of partners
has, prima
faeie, no authority to bind firm or another
partner by transaction
relating to business
of mining, and he who would seek to hold
firm liable by virtue of such transaction
lias burden of showing authority
in contracting
partner
to enter into it. Cavanaugh v. Salisbury, 22 U. 465, 63 P. 39.
Member of nontrading
partnership
has,
prima facie, no authority
to bind firm or
another partner in transaction
not within
scope of partnership
business,
and he
who would seek to hold firm liable, by
virtue
of such transaction,
will have
burden of showing that contracting
partner had authority to enter into it. Gutheil
v. Gilmer, 23 U. 84, 63 P. 817.
3.

- mining partnership.
An important
distinction
between ordinary
trading
partnership
and mining
partnership
is that member
of mining
partnership
has not the power to bind his
associates by engagements with third persons to extent that member of trading or
commercial firm may do. Bentley v. Brossard, 33 U. 396, 94 P. 736.
Mining partnership
is not founded on
clelectus personal of members, and powers
of members or managers of mining partnerships
are limited to performance
of
such acts in name of partnership
as may
be necessary to transaction
of its business,
or which are usual in like concerns. Bentley v. Brossard, 33 U. 396, 94 P. 736.
The employment of mining engineer by
managing partner
of mining partnership
to develop and operate property
which
was necessary to transaction
of business
and usual in like concerns was within
implied powers of partner, and was binding on other members of firm. Bentley v.
Brossard,
33 U. 396, 94 P. 736. (McCarty, C. J., dissenting.)
4.

- assignment for benefit of creditors.
Assignment
of property of partnership
for benefit. of its creditors is not rendered
in valid by noninclnsion
therein
of individual property
of each partner.
Wilson v. Sullivan, 17 U. 341, 53 P. 994.
Under former statute, held that where,
in deed of assignment
of property
of
partnership
for benefit
of its creditors,
persons, executing
deed by signing and
acknowledging
it, were described as comprising partnership,
it was not necessary
that deed be signed in partnership
name.
Wilson v. Sullivan, 17 U. 341, 53 P. 994.

447

48-1-7

PARTNERSHIP
had burden of showing either that such
partner
had speeial authority
in matter
or that trausae.tion was ratified by other
partners
whom plaintiff
sought to hold
liab'e. Peterson v. Armstrong,
24 U. 96,
66 P. 767.

5.

- borrowing
money.
When money is borrowed by partner on
credit of partnership,
according to usual
course of its business and within general
scope of its authority, partnership
is liable
for money thus borrowed. Salt Lake City
Brewing Co. v. Hawke, 24 U. 199, 66 P.
1058.

Collateral References.
Partnershipe=>l25.
68 C.J.S. Partnership
Agency of partners,
nel'Ships § 136 et seq.

6.

Duties of partners inter se.
Partners
stand in fiduciary relation to
each other, and it is duty of each partner
to observe utmost good faith towards his
copartners in all dealings and transactions
that come within
scope of partnership
business. Nelson v. Matsch, 38 U. 122, llO
P. 865, Ann. Cas. 1912D, 1242.

7.

Manner of entering into transaction.
Where transaction
by one partner is for
benefit of partnership
and is within general or apparent scope of its business, it
is immaterial
that such partner's
name
alone is signed to writing which evidences
transaction.
Salt Lake City Brewing Co.
v. Hawke, 24 U. 199, 66 P. 1058.
8.

Burden of proof.
Plantiff,
whose action was based on
transaction
with individual partner, which
transaction
was not within ordinary
or
apparent
scope of partnership
business,

~ 136.
40 Am. Jur., Part-

Authority
of member of farming partnership to execute negotiable paper, 9 A.
L. R. 372.
Automobile
driven by partner
during
working
hours, deviation
from employment, 51 A. L. R. 2d 33.
Loans, agent of partnership,
authority
to borrow money, 55 A. L. R. 2d 1218.
Personal liability to other party to contract of member of firm who, without authority, attempts
to bind the firm, 4 A.
L. R. 258.
Power of partner to bind firm by bonus
agreement, 49 A. L. R. 1315.
Power of partner
to dispose of good
will of business, 5 A. L. R. 1182.
Right of one who accepts firm assets or
obligation upon account of an individual
indebtedness
of, or transaction
with, a
partner,
50 A. L. R. 432.

48-1-7. Conveyance of real property of partnership.-Where title to
real property is in the partnership name, any partner may convey title
to such property by a conveyance executed in the partnership name; but
the partnership
may recover such property,
unless the partner's act
binds the partnership under the provisions of section 48-1-6 (1), or unless
such property has been conveyed by the grantee or a person claiming
through such grantee to a holder for value without knowledge that the
partner in making the conveyance has exceeded his authority.
Where title to real property is in the name of the partnership a conveyance executed by a partner in his own name passes the equitable
interest of the partnership, provided the act is one within the authority
of the partner under the provisions of section 48-1-6 (1).
Where title to real property is in the name of one or more but not
all of the partners, and the record does not disclose the right of the partnership, the partners in whose name the title stands may convey title
to such property, ·but the partnership may recover such property, if the
partners' act does not bind the partnership under the provisions of section 48-1-6(1), unless the purchaser or his assignee is a holder for value
without knowledge.
Where the title to real property is in the name of one or more or all
of the partners, or in a third person in trust for the partnership, a conveyance executed by a partner in the partnership name, or in his own
name, passes the equitable interest of the partnership,
provided the act
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is one within the authority of the partner under the provisions of section
48-1-6(1).
Where the title to real property is in the names of all the partners
a conveyance executed by all the partners passes all their rights in such
property.
History: L. 1921, ch.
1933 & C. 1943, 69-1-7.

89, § 10;

R. S.

Compiler's Note.
The references in this section to "section
48-1-6"appeared in Code 1943 as "section
69-1-6."

Comparable Provision.
Uniform Act, § 10 (snlJstantially
cal).
Collateral References.
Partnershipe=:>138.
68 C.J.S. Partnership
§ 154.
Real property,
40 Am. Jnr.,
ships § 90 et seq.

identi-

Partner-

48-1-8. Partnership bound by admission of partner.-An admission or
representation made by any partner concerning partnership affairs within
the scope of his authority as conferred by this chapter is evidence against
the partnership.
&

History: L. 1921, ch. 89, § 11; R. S. 1933
c. 1943, 69-1-8.

Comparable Provision.
Uniform Act,§ 11 (identical).

68 C.J.S. Partnership
§ 167.
Liability
of third persons, 40 Am. Jnr.,
Partnerships
§ 136 et seq.
Admissions of partner as to past transactions or events as evidence against firm
or other partner, 73 A. L. R. 447.

Collateral References.
Partnership<$=>152.

48-1-9. Partnership charged with knowledge of or notice to partner.Notice to any partner of any matter relating to partnership
affairs,
and the knowledge of the partner acting in the particular· matter, acquired while a partner or then present to his mind, and the knowledge
of any other partner who reasonably could and should have communicated it to the acting partner, operates as notice to or knowledge of the
partnership, except in the case of a fraud on the partnership committed
by or with the consent of that partner.
&

History: L. 1921, ch. 89, § 12; R. S. 1933
c. 1943, 69-1-9.

Comparable Provision.
Uniform Aet, § 12 (identical).

Collateral References.
Partne.rshipe=:>159.
68 C.J.S. Partnership

§ 175.

48-1-10. Partnership bound by partner's wrongful act.-Where
by any
wrongful act or omission of any partner acting in the ordinary course
of the business of the partnership or with the authority of his copartners
loss or injury is caused to any person, not being a partner in the partnership, or any penalty is incurred, the partnership is liable therefor to the
sameextent as the partner so acting or omitting to act.
History: L. 1921, ch. 89,

~

13; R. S. 1933

& C. 1943, 69-1-10.

Comparable Provision.
Uniform Act, § 13 (identical).

Collateral References.
Partnership<&=>153(1).
68 C.J.S. Partnership

§ 171.

Liability
for assault by partner,
40 A.
L. R. 677.
Liability
for negligence
of intoxicated
partner or servant, 55 A. L. R. 1225.
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48-1-11. Partnership bound by partner's breach of trust.-The
partnership is bound to make good the loss:
(1) Where one partner acting within the scope of his apparent authority receives money or property of a third person and misapplies it;
and,
(2) Where the partnership in the course of its business receives money
or property of a third person and the money or property so received is
misapplied by any partner while it is in the custody of the partnership.
History:
L. 1921, ch.
1933 & C. 1943, 69-1-11.

89, § 14;

R. S.

Comparable Provision.
Uniform Act, § 14 (identical).

48-1-12. Nature of partner's liablility.-All partners are liable:
(1) Jointly and severally for everything chargeable to the partnership
under sections 48-1-10 and 48-1-11.
(2) Jointly for all other debts and obligations of the partnership;
but any partner may enter into a separate obligation to perform a partnership contract.
History: L. 1921, ch. 89, § 15; R.
1933 & C. 1943, 69-1-12.

S,

Compiler's Note.
The reference
in this section to "sections 48-1-10 and 48-1-11" appeared
in
Code 1943 as "sections 69-1-10 and 69-1-11."
Comparable Provi.sion.
Uniform Act § 15 (identical).
Procedure.
"An individual
member
may not be
sued on an alleged claim of only an individual
obligation
and recover
against
him on proof of a partnership
obligation
not coming within either" 48-1-10 or 481-11 as a joint and several obligation,
but
coming under this section as only a joint
obligation
without
making
the partnership, or all the members thereof
( except
dormant
members),
parties.
Palle v. Industrial Comm., 79 U. 47, 56, 7 P. 2d 284,
81 A. L. R. 1222.
1.

2.

Joint and several liability.
Where partners
failed to eomply with
the Utah Limited
Partnership
Act, they
were liable as general partners
and were
jointly and severally
liable for a partial
failure of eonsideration
paid by the partnership
for stock. Bergeson
v. Life Insurance Corp. of Amel'ica, 265 F. 2d 227,
235.

Where a right of recovery, in a stockholder's
derivative
action against a life
insurance company, was based on the fraud
of the directors in acting both tts directors
and as members of the partnership
which
organized
the company,
the liability of
the directors was joint and several. Bergeson v. Life Insurance
Corp. of America,
170 F. Supp. 150, 158.
Collateral
References.
Partnership<il=l65.
68 C.J.S. Partnership

§ 180.

Liability
of partner
for failure to perform personal services, 165 A. L. R. 981.
Liability
of partners
in tort as joint
and several, 175 A. L. R. 1310.
Personal liability
to other party to contract of member of firm who, without au•
thority, attempts to bind the firm, 4 A. L.
R. 258.
Right of partnership
creditor to proceed
against estate of deceased partner, 61 A.
L. R. 1410.
Right to set off el aim of firm against indebtedness
of individual
partner, 60 A. L.
R. 584.
Right to set off c.laim of individual partner against
claim against partnership, 5
A. L. R. 1541.
What amounts to joint adventure, 138
A. L. R. 968.

48-1-13. Partner by estoppel.-(1)
When a person by words spoken
or written or by conduct represents himself, or consents to another's representing him, to any one as a partner, in an existing partnership or with one
or more persons not actual partners, he is liable to any such person to
whom such representation
has been made who has on the faith of such
representation
given credit to the actual or apparent partnership, and,
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if he has made such representation
or consented to its being made in a
public manner, he is liable to such person, whether the representation
has or has not been made or communicated to such person so giving credit
by, or with the knowledge of, the apparent partner making the representation or consenting to its being made.
(a) When a partnership
liability results, he is liable as if he were
an actual member of the partnership,
(b) When no partnership
liability results, he is liable jointly with
the other persons, if any, so consenting to the contract or representation
as to incur liability; otherwise, separately.
(2) When a person has been thus represented to be a partner in an
existing partnership,
or with one or more persons not actual partners,
he is an agent of the persons consenting to such representation
to bind
them to the same extent and in the same manner as though he were a
partner in fact, with respect to persons who rely upon the representation. Where all the members of an existing partnership
consent to the
representation,
a partnership
act or obligation results; but in all other
cases it is the joint act or obligation of the person acting and the persons
consenting to the representation.
History:
L. 1921, ch. 89, § 16;
1933 & C. 1943, 69-1-13.
Comparable Provision.
Uniform Act, § 16 (substantially
cal).

R. S.

identi-

Requisites.
There was no partnership
or joint ad·
venture by estoppel where one of the two
alleged joint adventurers
had not given
his consent to being held out as a joint
adventurer
with the person making the
representation,
and where the third person
to whom the representation
had been made
had not relied upon it. Bates v. Simpson,
121 U. 165, 239 P. 2d 749.
Partnership
liability to mechanics' lien1.

ors was found where defendant had stated
to others he was or intended to become
another's partner, and where he paid for
a part of the material
used and was
present during the delivery and use of
construct.ion
materials
on the premises.
Buehner Block Co. v. Glezos, 6 U. (2d)
236, 310 P. 2d 517.

Collateral References.
Pai·tnership(&:')24.
68 C.J.S. Partnership
§ 21.
Estoppel to deny relation of partnership,
40 Am. Jur., Partnerships
§ 71 et seq.
Right of partner
to accounting
where
firm business or transactions
are illegal, 32
A. L. R. 2d 1345.

48-1-14. Liability of incoming partner.-A
person admitted as a partner
into an existing partnership is liable for all the obligations of the partnership arising before his admission as if he had been a partner when such
obligations were incurred, except that his liability shall be satisfied only
out of partnership property.
History:

L. 1921, ch. 89, § 17; R. S. 1933

& C. 1943, 69-1-14.

Comparable Provision.
Uniform Act, § 17 (substantially
cal).

identi-

Collateral References.
Partnership(&:')165.
68 C.J.S. Partnership
Liability
ing debts,

48-1-15. Rules determining rights and
and duties of the partners in relation to
mined, subject to any agreement between
(1) Each partner shall be repaid his
of capital or advances to the partnership
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of incoming partner
45 A. L. R. 1240.

for exist-

duties of partners.-The rights
the partnership
shall be deterthem, by the following rules:
contributions,
whether by way
property, and share equally
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in
to
of
in

the profits and surplus remaining after all liabilities, including those
partners, are satisfied; and must contribute towards the losses, whether
capital or otherwise, sustained by the partnership according to his share
the profits.
(2) The partnership must indemnify every partner in respect of payments made and personal liabilities reasonably incurred by him in the
ordinary and proper conduct of its business, or for the preservation of
its business or property.
(3) A partner who in aid of the partnership makes any payment or
advance beyond the amount of capital which lie agreed to contribute
shall be paid interest from the elate of the payment or advance.
( 4) A partner shall receive interest on the capital contributed by
him only from the date when repayment should be made.
(5) All partners have equal rights in the management and conduct
of the partnership business.
(6) No partner is entitled to remuneration for acting in the partnership business, except that a surviving partner is entitled to reasonable
compensation for his services in winding up the partnership affairs.
(7) No person can become a member of a partnership
without the
consent of all the partners.
(8) Any difference arising as to ordinary matters connected with
the partnership
business may be decided by a majority of the partners;
but no act in contravention of any agreement between the partners may
be done rightfully without the consent of all the partners.
History:
L. 1921, ch. 89, § 18;
1933 & C. 1943, 69-1-15.

R.

S.

comparable Provision.
Uniform Act, § 18 (identical).
Cross-Reference.
Surviving
partner
75-11-9.

may

settle

business,

3.

Construction
and application.
An organization
of workers, formed for
the purpose of performing
and undertaking contracts for bricklaying
jobs, did not
have the essential
elements of either a
general or limited partnership,
where all
the equipment used by workers belonged
to one individual
who had sole authority
to make contracts
for himself and the
organization,
and where workers were not
entitled to share in profits equally or on
any :fixed percentage
basis,
were not
chargeable
for losses, nor permitted
to
cletermine the means or methods of operating . .Johanson Bros. Builders v. Board of
Review
Industrial
Comm., 118 U. 386,
222 P. 2d 563.
1.

2.

pro:fit.s, nothing being said about losses,
amounts prima facie to agreement to share
losses also. Bentley v. Brossard, 33 U. 396,
94 P. 736.
In absence of agreement
or proof of
agreement to contrary, partners will divide
profits
and losses equally.
Kimball
v.
McCornick, 70 U. 189, 259 P. 313.

Sharing profits and losses.
Al though obligation
to share losses is
not directly
expressed
in partnership
agreement,
generally,
agreement
to share

Extra compensation.
Where there was no express or implied
agreement
existing
as to the partners'
wages or compensation,
it was not error
for the trial court to exclude evidence
that one partner did more work than the
other, for partners
receive no compensa·
tion for action in the partnership
business
(other than splitting
the profits) unless
there was an express agreement or provi•
sion for such remuneration.
Keller v.
Wixom, 123 U. 103, 255 P. 2d 118, 119.
Collateral References.
Partnershipe::>70.
68 C ..J.S. Partnership
§ 76.
Rights and duties of partners inter se,
-10 Am . .Jur., Partnerships
§ 113 et seq.
Actions at law between partners and
partnerships,
58 A. L. R. 621, 168 A. L.
R. 1088.
Liability
of partner for failure to perform personal services, 165 A. L. R. 981.
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Right of partners inter se in respect of
interest, 66 A. L. R. 3_
Salaries
of partners,
contract
as to,
(i6 A. L. R. 2d 1023.

Powers, rluties, and accounting responsibilities of managing
partner
of mining
partnership, 24 A. L. R. 2d 1359.

48-1-16. Partnership books.-The
partnership books shall be kept, subject to any agreement between the partners, at the principal place of business of the partnership, and every partner shall at all times have access to
and may inspect and copy any of them.
History:

L. 1921, ch. 89, § 19; R. S. 1933

& C. 1943, 69-1-16.

Comparable Provision.
Uniform Act, § 19 (identical).

Collateral References.
Partnership~80.
68 C.J.S. Partnership

§ 91.

48-1-17. Duty of partners to render information.-Partners
shall render
on demand true and full information of all things affecting the partnership
to any partner, or the legal representatives
of any deceased partner, or
partner under legal disability.
History:

L. 1921, ch. 89, § 20; R. S. 1933

& C. 1943, 69-1-17.

Comparable Provision.
Uniform Act, § 20 (identical).

Collateral References.
Partnershipe=:>70_
68 C.J.S. Partnership

§ 76.

Duty in respect of good faith and disclosure of information
upon sale of member's interest in a partnership
adventure
to other member, 120 A. L. R. 724.

48-1-18. Partner accountable as a fiduciary.-Every
partner must account to the partnership for any benefit, and hold as trustee for it any
profits, derived by him without the consent of the other partners from any
· transaction connected with the formation, conduct or liquidation of the
partnership or from any use by him of its property.
This section applies also to the representatives
of a deceased partner
engaged in the liquidation of the affairs of the partnership
as the personal representatives of the last surviving partner.
History: L. 1921, ch.
1933 & C. 1943, 69-1-18.

89, § 21;

R.

S.

Comparable Provision.
Uniform Act, § 21 (identical).
1. Relations inter se.
The relation
of partners
as between
themselves is a fiduciary
one, that of
trustee and cestui que trust, and this fiduciary relationship exists between surviving
partner and legal representative
of deceased partner.
Sharp v. Sharp, 54 U.
262, 180 P. 580.
2. Breach of trust.
Where employee of one of group of
joint adventurers,
seeking to buy and sell
certain contiguous lands having valuable
clay deposits, discovers clay on other adjoining laud, obtains option thereon, and
enters into a contract with the group for
a share of the proceeds and upon consideration of his option being turned over

to the group, his employer is not chargeable with breach of trust toward other
original adventurers
for failing to inform
them of employee's discovery until after he
obtained option. Lane v. Peterson,
68 U.
585, 251 P. 374.
3.

Secret profits.
Member of partnership
will not be permitted to take advantage
of any secret
agreement
to receive private or personal
gain for work or business carried on by
partnership.
Paggi v. Skliris, 54 U. 88,
179 P. 739.
4.

Partnership
income.
Where partnership
was organized
for
purpose of furnishing
supplies to laborers employed by power and light company, and one partner
was to act as
treasurer
and furnish
all foreign
labor
011 construction
work for which he was to
receive in full payment thereof one-third
of net profits of copart11ership, it was
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Right of partner
or member of joint
adventure
to share in misappropriated
money or property,
or secret profits, for
which he is required to account, 118 A.
L. R. 640.

held that money received for furnishing
labor should constitute
partnership
income. Paggi v. Skliris, 54 U. 88, 179 P.
739.
Collateral References.
Partnershipe=>81.
68 C.J.S. Partnership

§ 378.

48-1-19. Right to an account.-Any partner shall have the right to a
formal account as to partnership affairs:
(1) If he is wrongfully excluded from the partnership
business or
possession of its property by his copartners.
(2) If the right exists under the terms of any agreement.
(3) As provided by section 48-1-18.
( 4) Whenever other circumstances render it just and reasonable.
History: L. 1921, ch. 89, § 22; R. S. 1933
& C. 1943, 69-1-19.

Compiler's Note.
The 1·eference in this section to "section 48-1-18" appeared
in Code 1943 as
"section
69-1-18."
Comparable Provision.
Uniform Act, § 22 (identical).
1.

Duty to account.
Where one partner
has forcibly
expelled the other and assumed control of
and continued
to carry on the business
himself,
the partner
thus working
dissolution of the firm must account to the
injured
partner.
Hannaman
v. Karrick,
9 U. 236, 33 P. 1039, aff'd 168 U. S. 328,
42 L. Ed. 484, 18 S. Ct. 135.

2.

Conditions precedent to accounting.
Before one partner can compel another
pa1·tner to pay what is claimed to be indebtedness
to partnership,
it must be
first ascertained
that amount is necessary in settling
partnership
affairs, or
that amount owing by such partner
is
greater
amount
than he would be entitled to receive upon striking
balance
and finding interest
of each partner
in
assets of partnership.
Bankers' Trust Co.
v. Riter, 56 U. 525, 530, 190 P. 1113.

3.

Statute of limitations.
In action
against
executors
for aecounting
based on partnership
between
plaintiff
and deceased, evidence was insufficient to show that cause of action
was barred by statute
of limitations
so
that court erred in nonsuiting
plaintiff.
Kimball v. McCornick, 70 U. 189, 259 P.
313.

Estates of decedents.
Administrator
of deceased partner held
entitled
to maintain
an action against
heirs of another partner for general accounting of partnership
affairs, where it
appeared that accounting
was necessary,
coupled with additional
fact that estate
of other partner
had been closed and
personal
representative
released
from
further
duty in administration
of his
estate. Bankers' Trust Co. v. Riter, 56 U.
525, 190 P. 1113.
4.

Collateral References.
Partnersbipe=>81.
68 C.J.S. Partnership
Acounting
40 Am.
§ 323 et seq.

§ 378.
Jur., Partnerships

Actions at law between partners
partnerships,
58 A. L. R. 621.

and

48-1-20. Continuation
of partnership
beyond fixed tenn.-When
a
partnership for a fixed term or particular undertaking
is continued after
the termination of such term or particular undertaking
without any express ag-reement, the rights and duties of the partners remain the same as
they were at such termination so far as is consistent with a partnership
at will.
A continuation
of the business by the partners, or such of them as
habitually acted therein during the term, without any settlement or liquidation of the partnership affairs, is prima facie evidence of a continuation of
the partnership.
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History: L. 1921, ch. 89, § 23; R. S. 1933
& C. 1943, 69-1-20.

Comparable Provision.
Uniform Act, 23 (identical).

Collateral References.
Partnership~71.
68 C.J.S. Partnership

§ 77.

48-1-21. Extent of property rights of a partner.-The
property rights
of a partner are (1) his rights in specific partnership
property, (2) his
interest in the partnership and (3) his right to participate in the management.
History:

L. 1921, ch. 89, § 24; R. S. 1933

& C. 1943, 69-1-21.

Comparable Provision.
Uniform Act, § 24 (identical).

48-1-22. Nature of a partner's right in specific partnership property.(1) A partner is co-owner with his partners of specific partnership
property holding as a tenant in partnership.
(2) The incidents of this tenancy are such that:
(a) A partner, subject to the provisions of this chapter and to any
agreement between the partners, has an equal right with his partners to
possess specific partnership
property for partnership
purposes; but he
has no right to possess such property for any other purpose without the
consent of his partners.
(b) A partner's right in specific partnership
property is not assignable, except in connection with the assignment of rights of all the partners
in the same property.
( c) A partner's right in specific partnership
property is not subject
to attachment or execution, except on a claim against the partnership.
When partnership property is attached for a partnership debt, the partners,
or any of them, or the representative
of a deceased partner, cannot
claim any right under the homestead or exemption laws.
(d) On the death of a partner his right in specific partnership property vests in the surviving partner or partners, except where the deceased
was the last surviving partner, when his right in such property vests in
his legal representatives.
Such surviving partner
or partners,
or the
legal representatives
of the last surviving partner, has no right to possess
the partnership property for any but a partnership purpose.
( e) A partner's rig·ht in specific partnership property is not subject
to dower, curtesy, or allowances to widows, heirs or next of kin.
History:

L. 1921, ch. 89, § 25; R. S. 1933

& C. 1943, 69-1-22.

Comparable Provision.
Uniform Act, § 25 (substantially
tical).
Cross-References.
Administrator,
surviving
petent to act, 7 5-4-4.
Surviving partner
may
ship affairs, 75-11-9.

partner
settle

iden-

incompartner-

1. New tenancy.
This section sets forth with particularity
the incidents of a new tenancy, "a tenant
in partnership."
In re Ostler's Estate, 4 U
(2d) 47, 286 P. 2c1 796, 798.

2.

Right of wife's distributive
share.
Courts
which
have
considered
the
changes brought about .by the adoption
of the Uniform
Partnership
Act have
concluded
that the legislative
intention
was to enact the English Rule and have,
with the exception of one state, held that
marital rights in specific partnership
property have been excluclecl by the act. In
re Ostler's Estate, 4 U. (2d) 47, 286 P.
2c1 796, 799.
.
Through the Uniform Partnership
Act
the legislature intendecl to aclopt the English Rule of conversion
of real property
into personalty
when it is partnership
property.
Hence, as to partnership
real
property, the wife of a partner would not
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have a marital
interest.
In re Ostler's
Estate, 4 U. (2d) 47, 286 P. 2d 796, 799.
Collateral References.
Partnership~70.
68 C.J.S. Partnership
§ 76.
Property
and assets of partnerships,
Am. Jur., Partnerships
§ 89 et seq.

40

Community
character
of interest
of a
partner in a partnership
real property, 20
A. L. R. 374.
Death of one of two or more judgment
creditors
under
a joint
or partnership
judgment
as affecting
judgment,
122 A.
L. R. 752.
Indebtedness
to partnership
as subject
of attachment
or garnishment
by creditor
of individual
partner,
71 A. L. R. 77.
Partition
of partnership
real property,
77 A. L. R. 300.
Partnership
land as real or personal
property for purposes of descent and distribution,
25 A. L. R. 389.
Partnership
matters
as affecting estate
by entireties
in personal
property,
64
A. L. R. 2d 8.

Power of surv1v1ng partner
or member
of joint adventure to grant or sell oil and
gas lease or other mineral rights eovering
land belonging to partnership
or joint aclventure, 89 A. L. R. 588.
Relative rank of judgment,
attachment,,
or execution based on partnership
liability
and judgment,
attachment,
or execution
based on liability
of individual
partner,
75 A. L. R. 997.
Right of individual
partner
to exemption in partnership
property,
4 A. L. R.
300.
Right of other partners
or partnership
ereditors
in respect of insurance
on in•
terest of one of the partners,
61 A. L. R.
1201.
Validity and effect of chattel mortgage
on partner's
interest in firm, 54 A. L. R.
534.
Waiver or estoppel predicated
upon surviving partner's
surrender
of possession
of partnership
property to personal representative
of deceased partner,
137 A. L.
R. 1024.

48-1-23. Nature of partner's interest in the partnership.-A partner's
interest in the partnership is his share of the profits and surplus, and the
same is personal property.
History: L. 1921, ch. 89, § 26; R. S. 1933
& C. 1943, 69-1-23.
Comparable
Uniform

68 C.J.S. Partnership

§ 76.

Profits
after death or dissolution, 55
A. L. R. 2d 1391.
Right to set off claim of firm against
indebtedness
of individual
partner, 60 A.
L. R. 584.

Provision.
Act, § 26 (identical).

Collateral
References.
Partnership~70.

48-1-24. Assignment of partner's interest.-A conveyance by a partner
of his interest in the partnership does not of itself dissolve the partnership,
or, as :3-gainst the other partners in the __absence of agreeme1it, entitle the
assignee during the continuance of the partnership
to interfere in the
management or ?,dministration of the partnership
business or affairs, or
to require any iiiformation or account of partnership
transactions, or to
inspect the partnership books-;_-but it merely entitles the assignee to receive
in accordance with his contract the profits to which the assigning partner
would otherwise be entitled_
In case of a dissolution of a partnership, the assignee is entitled to receive his assignor's interest, and may require an account from the date
only of the last account agreed to by all the partners.
History:

L. 1921, ch. 89, § 27; R. S. 1933

& C. 1943, 69-1-24.

Comparable
· Uniform
tical).

Provision.
Act, § 27 (substantially

iden-

1.

Effect of assignment
of interest.
A principal
distinction
between ordinary
trading
partnership
and mining
partnership
is that member of mining
partnership
may assign his interest without consent of his copartners,
and act
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doeti not work dissolution of partnership.
Bentley v. Brossard, 33 U. 396, 94 P. 736.

Sale or assignrneut of interest
ner, .J.O Am. Jur., Partnerships

Collateral References.
Partnership<iP>70.
68 C.J.S. Partnership

Duty in respect of good faith and disclosure of infonnation
upon sale of member's inte1·est in a partnership
adventure
t<J other member, 120 A. L. R. 724.

§ 76.

by part§ 244.

48-1-25. Partner's interest subject to charging order.-(1)
On due
application to a competent court by any judgment creditor of a partner the
court which entered the judgment, order or decree, or any other court, may
charge the interest of the debtor partner with payment of the unsatisfied
amount of such judgment debt with interest thereon and may then or later
appoint a receiver of his share of the profits and of any other money due or
to fall due to him in respect of the partnership, and make all other orders,
directions, accounts and inquiries which the debtor partner might have
made or which the circumstances of the case may require.
(2) The interest charged may be redeemed at any time before foreclosure, or, in case of a sale being directed by the court, may be purchased
without thereby causing a dissolution:
(a) With separate property, by any one or more of the partners; or,
(b) With partnership property, by any one or more of the partners
with the consent of all the partners whose interests are not so charged
or sold.
(3) Nothing in this chapter shall be held to deprive a partner of his
right, if any, under the exemption laws as regards his interest in the
partnership.
History: L. 1921, ch. 89, § 28; R. S. 1933

68 C.J.S. Partnership

§ 188.

& C. 1943, 69-1-25.

Comparable Provision.
Uniform Act, § 28 (identical).
Cross-Reference.
Exemptions generally,

78-23-1

et

seq.

Collateral References.
Partnership<iP> 180.

Appointment
of receiver of property of
individual
debtor or partnership
<in application
of simple
contract
creditor
without lien, 109 A. L. R. 179.
Ex pa.rte appointment
of receiver for
partnership,
169 A. L. R. 1127.
Right of individual
partner to exemption in partnership
property, 4 A. L. R.
300.

48-1-26. "Dissolution" deftned.-The dissolution of a partnership
is
the change in the relation of the partners caused by any partner ceasing
to be associated in the carrying on, as distinguished from the winding up,
of the business.
History: L. 1921, ch. 89, § 29; R. S. i933

tion 01· suit against the other. Kimball
McCornick, 70 U. 189, 259 P. 313.

& C. 1943, 69-1-26.

Comparable Provision.
Uniform Act, § 29 (identical).
Effect of dissolution.
Mere fact that a partnership
is dissolved does not necessarily
immediately
give either of the parties a cause of ac1.

Collateral References.
Partnership<iP>261.
68 C.J.S. Partnership

, •.

§ 332.

Right to use firm name on dissolution
partnership,
173 A. L. R. 444'.
.

of

48-1-27. Partnership not terminated by dissolution.-On dissol~tiori · a
partnership is not terminated, but continues until the winding up of partnership affairs is completed.
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History: L. 1921, ch. 89, § 30; R. S. 1933
c. 1943, 69-1-27.

Comparable Provision.
Uniform Act, § 30 (substantially
tical).

iden-

In general.
Cited in Commissioner of Internal
Revenue v. Tyree's Estate, 215 F. 2d 78, 80.
Where a partner's
conduct constituted
acts of dissolution,
the partnership
was
not thus terminated
and its affairs had to
be wound up. The services of an accountant in preparing
an account of the part1.

nerships business should be paid for by
the partnership.
Pantages
v. Arge, 1 U.
(2d) 105, 262 P. 2d 745, 748.
A partnership
at will was not terminated
where one partner
notified the other he
was ending the partnership
and expelled
him from the business. Ferrin v. Ferrin, 7
U. (2d) 5, 315 P. 2d 978.

Collateral References.
PartnershipP277.
68 C.J.S. Partnership
§ 351.
Dissolution of partnership,
40 Am. Jur.,
Partnerships
§ 233 et seq.

48-1-28. Causes of d.issolution.-Dissolution is caused:
(1) Without violation of the agreement between the partners:
(a) By the termination of the definite term or particular lmdertaking
specified in the agreement.
(b) By the express will of any partner when no definite term or
particular undertaking is specified.
(c) By the express will of all the partners who have not assigned
their interests, or suffered them to be charged for their separate debts,
either before or after the termination of any specified term or particular
undertaking.
( d) By the expulsion of any partner from the business bona fide in
accordance with such a power conferred by the agreement between the
partners.
(2) In contravention of the agreement between the partners, where
the circumstances do not permit a dissolution under any other provision
of this section, by the express will of any partner at any time.
(3) By any event which makes it unlawful for the business of the
partnership to be carried on or for the members to carry it on in partnership.
( 4) By the death of any partner.
( 5) By the bankruptcy of any partner or the partnership.
(6) By decree of court under section 48-1-29.
History: L. 1921, ch. 89, § 31; R. S. 1933
& C. 1943, 69-1-28.

Compiler's Note.
'l'be reference
in this section to "section 48-1-29" appeared
in Code 1943 as
"section 69-1-29."
Comparable Provision.
Uniform Act, § 31 (identieal).
Death of partner.
An important
distinction
between ordinary
trading
partnership
and
mining
partnership
is that death of member of
mining partnership
does not work dissolution of partnership.
Bentley
v. Brossard, 33 U. 396, 94 P. 736.
1.

2.

Remedy for expulsion of one partner
by another.
Where, under a partnership
at will, one
partner fraudulently
expelled another part•
ner from the partnership
the remedy is
for an accounting of the partnership profits, based upon an assumption of a continued partnership
with full participation
in profits according to the ratio set up in
the articles of incorporation,
at least for
the period from the wrongful expulsion to
actual dissolution by circumstances or decree of court. Graham v. Street, 2 U. (2d)
144, 270 P. 456, 460.

Collateral References.
PartnershipP260.
68 C.J.S. Partnership
Causes and grounds
Am. Jur., Partnership-
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§ 336.
for dissolution,
& 241 et seq.

40
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48-1-29. Dissolution by decree of court.-(1)
On application by or for
a partner the court shall decree a dissolution whenever:
(a) A partner has been declared a lunatic in any judicial proceeding
or is shown. to be of unsound mind.
(b) A partner becomes in any other way incapable of performing
his part of the partnership contract.
(c) A partner has been guilty of such conduct as tends to affect
prejudicially the carrying on of the business.
(d) A partner willfully or persistently commits a breach of the partnership agreement, or otherwise so conducts liimself in matters relating
to the partnership business that it is not reasonably practicable to carry
on the business in partnership with him.
(e) The business of the partnership can only be carried on at a loss.
(f) Other circumstances render a dissolution equitable.
(2) On the application of the purchaser of a partner's interest under
sections 48-1-24 or 48-1-25.
(a) After the termination of the specified term or particular undertaking.
(b) At any time, if the partnership was a partnership at will, when
the interest was assigned or when the charging order was issued.
&

History: L. 1921, ch. 89, § 32; R. S. 1933
c. 1943, 69-1-2,9.

Compiler's Note.
The reference in this section to "sections 48-1-24 or 48·1-25" appeared in Code
1943 as "section 69-1-24 or 69-1-25."
Comparable Provision.
Uniform Act, § 32 (identical).

2.

Judgment, order or decree.

Although
judgment
ordering
dissolution of a partnership
was void because
there was no evidence of a three-party
partnership
as alleged by plaintiff, such
judgment was final judgment from which
appeal could be taken. Benson v. Rozzelle,
85 U. 582, 39 P. 2d lll3.
3.

1. Jurisdiction.
Where there was no evidence
of a
three-party
partnership
as alleged
by
plaintiff in action for dissolution of part•
nership, court was without
jurisdiction
to order dissolution, since no partnership
existed. Benson v. Rozzelle, 85 U. 582, 39
P. 2d 1113.

Accounting.
In a suit for the dissolution
of a
paTtnership
the trial court has discretion
to order an accounting. Huber v. Newman,
106 U. 363, J45 P. 2d 780.

Collateral References.
Partnership<?;:::>27 4.
68 C.J.S. Partnership

§ 339.

Misconduct of or dissensions among part·
ners or joint adventurers
a.s ground for
dissolution by court, 118 A. L. R. 1421.

48-1-30. General effect of dissolution on authority of partner.-Except
so far as may be necessary to wind up partnership affairs or to complete
transactions begun but not then finished, dissolution terminates all authority of any partner to act for the partnership.
(1) With respect to the partners:
(a) When the dissolution is not by the act, bankruptcy or death of a
partner; or,
(b) When the dissolution is by such act, bankrupcy or death of a
partner in cases where section 48-1-31 so requires.
(2) With respect to persons not partners as declared in section
48-1-32.
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L. 1921, ch. 89, § 33; R. S. 1933

& C. 1943, 69-1-30.

Compiler's Note.
The references in this section to "section
48-1-31" and "section 48-1-32" appeared in
Code 1943 as "section 69-1-31" and "section 69-1-32."
Comparable Provision.
Uniform Act, § 33 (identical).
1.

Power with respect to negotiable
per.
After dissolution,
neither
partner

pa-

any authority
to bind his copartner by
making or renewing notes in firm's name.
Commercial Nat. Bank of Salt Lake City
v. Brinton, 45 U. 265, 145 P. 42.
Collateral References.
Partnership~278.
68 C.J.S. Partnership

§ 361.

Agency conferred
upon partners
as affected by dissolution
of the partnership,
170 A. L. R. 512.

has

48-1-31. Right of partner to contribution from copartners after dissolution.-Where
the dissolution is caused by the act, death or bankruptcy
of a partner each partner is liable to his copartners for his share of any
liability created by any partner acting for the partnership
as if the
partnership
had not been dissolved unless:
(1) The dissolution being by act of any partner, the partner acting
for the partnership
had knowledge of the dissolution, or,
(2) The dissolution being by the death or bankruptcy
of a partner,
the partner acting for the partnership
had knowledge or notice of the
death or bankruptcy.
_History:
L. 1921, ch. 89, § 34; R. S. 1933
& C. 1943, 69-1-31.
Comparable Provision.
Uniform Act, § 34 (identical).

Collateral References.
Partnership~277.
68 C.J.S. Partnership

§ 351.

48-1-32. Power of partner .to bind partnership to third persons after
dissolution.-(1)
After dissolution a partner can bind the partnership,
except as provided in paragraph
(3) :
(a) By any act appropriate
for winding up partnership
affairs or
completing transactions
unfinished at dissolution.
(b) By any transaction which would bind the partnership,
if dissolution had not taken. place, provided the other party to the transaction:
1st Had extended credit to the partnership
prior to dissolution and
had no knowledge or notice of the dissolution; or,
2nd Though he had ·not so extended credit, had nevertheless known
of the partnership prior to dissolution, and, having no knowledge or notice
of dissolution, the fact of dissolution had not been advertised in a newspaper of general circulation. in the place ( or in each place, if more than
one) at which the partnership business was regularly carried on.
(2) The liability of a partner under paragraph
(1) (b) shall be satisfied out of partnership
assets alone when such partner had been prior
to dissolution:
(a) Unknown as a partner to the person with whom the contract is
made ; arid,
(b) So far unknown ·and inactive in partnership
affairs that the
business· reputation
of the partnership
could not be said to have been
in any degree due to his connection with it.
460

48-1-33

GENERAL PARTNERSHIP

(3) The partnership is in no case bound by any act of a partner after
dissolution:
(a) Where the partnership is dissolved because it is unlawful to carry
on the business, unless the act is appropriate for winding up partnership
affairs ; or,
(b) Where the partner has become bankrupt;
or,
( c) Where the partner has no authority to wind up partnership
affairs; except by a transaction with one who1st Had extended credit to the partnership
prior to dissolution and
had no knowledge or notice of his want of authority;
or,
2nd Had not extended credit to the partnership prior to dissolution,
and, having no knowledge or notice of his want of authority, the fact of
his want of authority has not been advertised in the manner provided
for advertising the fact of dissolution in paragraph (1) (b) 2nd.
(4) Nothing in this section shall affect the liability under section
48-1-13 of any person who after dissolution represents himself or consents
to another's representing
him as a partner in a partnership
engaged in
carrying on business.
History: L. 1921, ch. 89, § 35; R. S. 1933
& C. 1943, 69-1-32.

ties who tlealt with firm. Anderson
ton, 39 U. 343, 353, 117 P. 41.

Compiler's Note.
The reference in this section to "sec.tion
48-1-13" appeared in Code 1943 as "section
69-1-13."

Collateral References.
Partnership<&=>278.
68 C.J.S. Partnership

Comparable Provision.
Uniform Act, § 35 (identical).
1.

Dissolution without notice thereof.
Where no notice of dissolution of partnership was given, ;partnership
1·elation
was not dissolved as respects third par-

v. Clay-

§ 361.

Debt or liability
arising
from withdrawal or misappropriation
of partnership
.funds by member of firm as dischargeable
in his bankruptcy,
16 A. L. R. 2d 1151.
Liability
of former partners
as such
in respect of transac.tions
subsequent
to
incorporation
of their business, 89 A. L. R.
986.

48-1-33. Effect of dissolution on partner's existing liability.-(1)
The
dissolution of a partnership
does not of itself discharge the existing
liability of any partner.
(2) A partner is discharged for any existing liability upon dissolution of the partnership
by an agreement to that effect between himself,
the partnership
creditor and the person or partnership
continuing the
business; and such agreement may be inferred from the .course of dealing between the creditor having knowledge of the dissolution and the
person or. partnership
continuing the business.
(3) Where a person agrees to assume the existing obligations of a
dissolved partnership,
the partners whose obligations have been assumed
shall be discharged from any liability to any creditor of the partnership
who, knowing of the agreement, consents to a material alteration in the
nature or time of payment of such obligations.
( 4) The individual property of a deceased partner shall be liable for
all obligations of the partnership
incurred while he was a partner, but
subject to the prior payment of his separate debts.
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History:
L. 1921, ch. 89, § 36; R. S. 1933
& C. 1943, 69-1-33.
Compiler's Note.
Subsection
(4) is somewhat
Comp. Laws 1888, § 2470.

similar

Comparable Provision.
Uniform Act, § 36 (substantially
cal).

to

identi-

Operation and effect.
Under this statute there must be an assumption of liability by a third person of
the partnership
obligation
if they are ta
be discharged
of their liabilities.
Thus
where a creditor of a dissolving partnership consents to an arrangement
whereby
the purchaser of the partnership
is to pay
him the money owing to the dissolving
partnership,
but the purchaser had never
a.ssumed the liabilities of the partnership,
the creditor could obtain judgment against
the dissolving partnership
when the purchaser failed to pay him. Davis v. Kemp,
3 U. (2d) 16, 277 P. 2d 816.
1.

2.

Assignment for benefit of creditors.
Under former statute, it was held that
assignment of property of partnership for
benefit of its creditors is not rendered in·
valid by noninclusion therein of individual
property of each partner.
Wilson v. Sullivan, 17 U. 341, 348, 53 P. 994, applying
1 Comp. Laws 1888, § 2470.
Collateral References.
PartnershipP277.
68 C.J.S. Partnership

§ 351.

Appointment
of receiver in proceedings
arising out of dissolution
of partnership
or joint adventure,
othenvise
than by
death of partner or at instance of creditor,
23 A. L. R. 2d 583.
Creditor's failure to dissent to retiring
partner's notice of noncontinuing
liability
as assent to his release, 52 A. L. R. 4~~Partner's
lien on or interest
in assets
of partnership
as affected by dissolution
agreement, 43 A. L. R. 95.
Profits after death or dissolution as affected by loans, 55 A. L. R. 2d 1414.
Right of partnership
creditor to proceed
against
estate
of deceased
partner,
61
A. L. R. 1410.

48-1-34. Right to wind up.-Unless
otherwise agreed, the partners who
have not wrongfully dissolved the partnership or the legal representatives
of the last surviving partner, not bankrupt, has the right to wind up the
partnership
affairs; provided, however, that any partner, his legal representatives or his assignee upon cause shown may obtain a winding up
by the court.
History:
L. 1921, ch. 89, § 37; R. S. 1933
& C. 1943, 69-1-34.
Comparable Provision.
Uniform Act, § 37 (substantially
cal).
Cross-Reference.
Surviving
partner
75-11-9.

may

settle

identi-

Collateral References.
PartnershipP298.
68 C.J.S. Partnership

§ 378.

Right of solvent partner to close firm
business upon bankruptcy
or insolvency of
copartner, 29 A. L. R. 45.

business,

48-1-35. Rights of partners to application of partnership property.( 1) When dissolution is caused in any way, except in contravention of
the partnership
agreement, each partner, as against his copartners and
all persons claiming through them in respect of their interests in the
partnership,
unless otherwise agreed, may have the partnership property
applied to discharge its liabilities, and the surplus applied to pay in cash
the net amount owing to the respective partners.
But if dissolution is
caused by expulsion of a partner, bona fide under the partnership agreement, and if the expelled partner is discharged from all partnership
liabilities either by payment or agreement under section 48-1-33 (2), he
shall receive in cash only the net amount due him from the partnership.
(2) When dissolution is caused in contravention
of the partnership
agreement the rights of the partners shall be as follows:
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(a) Each partner who has not caused dissolution wrongfully shall
have:
1st All the rights specified in paragraph
( 1) of this section; and,
2nd The right as against each partner who has caused the dissolution
wrongfully to damages for breach of the agreement.
(b) The partners who have not caused the dissolution wrongfully, if
they all desire to continue the business in the same name, either by
themselves or jointly with others, may do so during the ag-reed term for
the partnership, and for that purpose may possess the partnership
property; provided, they pay to any partner who has caused the dissolution
wrongfully the value of his interest in the partnership at the dissolution,
less any damages recoverable under clause (2) (a) 2nd of this section or
secure the payment by bond approved by the court, and in like manner
indemnify him against all present or future partnership liabilities.
(c) A partner who has caused the dissolution wrongfully shall have:
1st If the business is not continued under the provisions of paragraph (2) (b), all the rights of a partner under paragraph
(1), subject
to clause (2) (a) 2nd of this section.
2nd If the business is continued under paragraph
(2) (b) of this
section, the right as against his copartners, and all claiming through them,
in respect of their interests in the partnership,
to have the value of his
interest in the partnership, less any damages caused to his copartners by
the dissolution, ascertained and paid to him in cash, or the payment secured
by bond approved by the court, and to be released from all existing
liabilities of the partnership ; but in ascertaining the value of the partner's
interest the value of the good will of the business shall not be considered.
&

History: L. 1921, ch. 89, § 38; R. S. 1933
C. 1943, 69-1-35.

Compiler's Note.
The reference in this section to "section 48-1-33" appeared
in Code 1943 as
"section 69-1-33."
Comparable Provision.
Uniform Act, § 38 (substantially
cal).

Collateral Reference,s.
Partnershipe,::,298.
68 C.J.S. Partnership

§ 378.

identi-

Subsection (2) (b).
Where one partner was forced to take
over the operation
of a cafe to save it
from further losses due to the other partner's neglect, evidence did not support a
I.

finding that the partner
took over the
business permanently
and he could not be
charged with all the business obligations.
Eardley v. Sammons, 8 U. (2d) 159, 330
P. 2d 122.

Accountability
for goocl will on dissolution of partnership,
44 A. L. R. 517.
Validity,
construction,
and effect of
agreement
for disposition
of interest
in
partnership
in event of death of partner,
73 A. L. R. 983.

48-1-36. Rights where partnership is dissolved for fraud or misrepresentation.-Where a partnership contract is rescinded on the ground of
the fraud or misrepresentation
of one of the parties thereto, the party
entitled to rescind is, without prejudice to any other right, entitled:
(1) To a lien on, or right of retention of, the surplus of the partnership property, after satisfying the partnership liabilities to third persons,
for any sum of money paid by him for the purchase of an interest in the
partnership and for any capital or advances contributed by him; and,
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(2) To stand, after all liabilities to third persons have been satisfied,
in the place of the creditors of the partnership for any payments made
by him in respect of the partnership liabilities; and,
(3) To be indemnified by the person guilty of the fraud or making
the representation against all debts and liabilities of the partnership.
History:
L. 1921, ch. 89,
& C. 194.3, 69-1-36.

~

Comparable Provision.
Uniform Act, § 39 (identical).
Collateral References.
Partnershipe::>298.

68 C.J.S. Partnership

39; R. S. 1933

§ 378.

Right of one partner
to maintain action at law against the other for damages
from wrongful dissolution of firm, 4 A. L.
R. 158.

48-1-37. Rules for distribution.-In settling accounts between the partners after dissolution the following rules shall be observed, subject to any
agreement to the contrary:
(1) The assets of the partnership
are:
(a) The partnership property.
(b) The contributions of the partners necessary for the payment of
all the liabilities specified in subdivision (2) of this section.
(2) The liabilities of the partnership shall rank in order of payment,
as follows:
(a) Those owing to creditors other than partners.
(b) Those owing to partners other than for capital and profits.
(c) Those owing to partners in respect of capital.
( d) Those owing to partners in respect of profits.
(3) The assets shall be applied in the order of their declaration in
subsection (1) of this section to the satisfaction of the liabilities.
( 4) The partners shall contribute as provided by section 48-1-15
(1) the amount necessary to satisfy the liabilities; but if any, but not
all, of the partners are insolvent, or, not being subject to process, refuse
to contribute, the other partners shall contribute their share of the
liabilities, and in the relative proportions in which they share the profits
the additional amount necessary to pay the liabilities.
(5) An assignee for the benefit of creditors, or any person appointed
by the court, shall have the right to enforce the contributions specified
in subsection ( 4) of this section.
(6) Any partner or his legal representative
shall have the right to
enforce the contributions specified in subsection ( 4) of this section to
the extent of the amount which he has paid in excess of his share of the
liability.
(7) The individual property of a deceased partner shall be liable for
the contributions specified in subsection ( 4) of this section.
(8) When partnership property and the individual properties of the
partners are in the possession of a court for distribution,
partnership
creditors shall have priority on partnership property and separate creditors
on individual property, saving the rights of lien or secured creditors as
heretofore.
(9) Where a partner has become bankrupt or his estate is insolvent,
the claims against his separate property shall rank in the following order:
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(a)
(b)
(c)

Those owing to separate creditors.
Those owing to partnership
creditors.
Those owing to partners by way of contribution.
it was appropriated
to his own use for
other than living expenses.
Buzianis v.
Buzianis, 81 U. 1, 16 P. 2d 413.

History: L. 1921, ch. 89, § 40; R. S. 1933
1943, 69-1-37.

& C.

Compiler'sNote.
The reference
in this section to "section 48-1-15" appeared in Code 1943 as
"section 69-1-15."
Comparable Provision.
Uniform Act, § 40 (substantially
cal).

Credits.
Where contribution
of one · partner exceeded that of other partner and he borrowed certain money from his wife for
purpose of purchasing property for partnership, on dissolution, he was entitled to
credit for such excess and for money borrowed, together with interest,
until date
of termination
of partnership.
Buzianis v.
Buzianis, 81 U. 1, 16 P. 2d 413.
5.

identi-

1. Money in bank.

In determining respective rights of partners upon dissolution
of partnership,
it
was held that money in the bank, which
receiver had taken charge of, was improperly included in the computation
of
total receipts. Wardrop v. Harrison, 63 U.
132, 222 P. 1069.
2. Refunds to partnership.
Under contract
dissolving
partnership
engaged in obtaining
refunds of excessive freight rates paid to railroads, partner leaving partnership
held entitled
to
percentage of fee in certain case, which
claim was pending at time of dissolution,
although 1·efund obtained was on freight
bills paid after partnership
was dissolved.
Gallacher v. Foubert, 85 U. 13, 38 P. 2d
297.

3. Money invested.
Where evidence supported finding that
partner sent money to Greece for purpose
of purchasing Greek francs, he was properly charged with such money on dissolution, together with interest
to date of
termination of partnership.
Buzianis v.
Buzianis, 81 U. 1, 16 P. 2d 413.
4. Collection on partnership judgment.
Where partners
conducted
business
without books and took money from partnership for living expenses, partner could
not be charged wHh money collected on a
partnership
judgment
on dissolution
of
partnership, in absence of evidence that

Descent and distribution.
Title to property which was in partner
at date of his death descends as real
estate to his heirs subject only to equity
of surviving
partner. to have it applied
primarily
to trust for which it was acquired.
Bankers' Trust Co. v. Riter, 56
U. 525, 530, 190 P. 1113.
6.

Collateral References.
Partnershipe::>300.
68 C.J.S. Partnership

§ 385.

Duty of former partner, acquiring property occupied by partnership
b.usiness, to
renew lease, 4 A. L. R. 2d 102.
Equalization
as between firm creditors,
some of whom have received dividends
from estates of individual
partners
and
others not, 7 A. L. R. 990.
Good will, accounting for on dissolution,
65 A. L. R. 2d 521.
Profits after death or dissolution,
55
A. L. R. 2d 1391.
Remedy where additional
assets or liabilities are discovered after settlement
of partnership
affairs as at law or in
equity, 41 A. L. R. 1454.
Right of partner
to perference
over
creditors of copartner, 6 A. L. R. 160.
Validity and effect of chattel mortgage
on partner's interest in firm, 54 A. L. R.
534.

48-1-38. Liability of persons continuing the business in certain cases.(1) When any new partner is admitted into an existing partnership,
or when any partner retires and assigns ( or the representatives
of a
deceased partner assign) his rights in partnership property to two or
more of the partners, or to one or more of the partners and one or more
third persons, if the business is continued without liquidation of the
partnership affairs, creditors of the first, or dissolved, partnership
are
also creditors of the partnership so continuing the business.
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(2) When all but one partner retire and assign ( or the representatives of a deceased partner assign) their rights in partnership
property
to the remaining partner, who continues the business without liquidation
of partnership affairs either alone or with others, creditors of the dissolved
partnership are also creditors of the person or partnership so continuing
the business.
(3) When any partner retires or dies and the business of the dissolved
partnership
is continued, as set forth in paragraph
(1) and (2) of this
section, with the consent of the retired partner or the representatives of
the deceased partner, but without any assignment of his right in partnership property, rights of creditors of the dissolved partnership
and of
creditors of the person or partnership continuing the business shall be as
if such assignment had been made.
( 4) When all the partners or their representatives
assign their rights
in partnership property to one or more third persons who promise to pay
the debts and who continue the business of the dissolved partnership,
creditors of the dissolved partnership
are also creditors of the person or
partnership
continuing the business.
( 5) When any partner wrongfully causes a dissolution and the remaining partners continue the business under the provisions of section
48-1-35 (2) (b), either alone or with others and without liquidation of
the partnership
affairs, creditors of the dissolved partnership
are also
creditors of the person or partnership continuing the business.
( 6) When a partner is expelled and thP- remaining partners continue
the business, either alone or with others, without liquidation of the
partnership
affairs, creditors of the dissolved partnership
are also creditors of the person or partnership
continuing the business.
(7) The liability of a third person becoming a partner in the partnership continuing the business under this section, to the creditors of
the dissolved partnership
shall be satisfied out of partnership
property
only.
(8) When the business of a partnership after dissolution is continued
under any conditions set forth in this section, the creditors of the dissolved partnership,
as against the separate creditors of the retiring or
deceased partner or the representatives
of the deceased partner, have a
prior right to any claim of the retired partner or the representatives of
the deceased partner against the person or partnership
continuing the
business on account of the retired or deceased partner's interest in the
dissolved partnership,
or on account of any consideration promised for
such interest, or for his right in partnership
property.
(9) Nothing in this section shall be held to modify any right of
creditors to set aside any assignment on the ground of fraud.
(10) The use by the person or partnership
continuing the business
of the partnership
name, or the name of a deceased partner as part
thereof, shall not of itself make the individual property of the deceased
partner liable for any debts contracted by such person or partnership.
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68 C.J.S. Partnership

History: L. 1921, ch. 89, § 41; R. S. 1933
C. 1943, 69-1-38.

Construction
and application
of pl'Ovisions of Uniform Partnership
Act as to
rights of creditors where partnership
business is continued without liquidation
after
retirement or death of partner, 111 A. L. R.
1093.
Liability
of surety
or guarantor
for
partnership
in respect of transactions
or
defaults subsequent
to change in personnel of the partnership,
45 A. L. R.. 1426.

Compiler's Note.
The reference in this section to "section
48-1-35" appeared in Code 1943 as "sec.tion
69-1-35."
Comparable Provision.
Uniform Act, § 41 (substantially
cal).

§ 255.

identi-

Collateral References.
Partnership<S:=>237.

48-1-39. Rights of retiring or estate of deceased partner when the
business is continued.-When any partner retires or dies and the business
is continued under any of the conditions set forth in section 48-1-38 (1)
(2) (3) (5) (6), or section 48-1-35 (2) (b) without any settlement of accounts as between him or his estate and the person or partnership
continuing the business, unless otherwise agreed, he or his legal representatives as against such persons or partnership
may have the value of his
interest at the date of dissolution ascertained, and shall receive as an
ordinary creditor an amount equal to the value of his interest in the
dissolved partnership with interest, or, at his option or at the option of
his legal representatives,
in lieu of interest, the profits attributable to the
use of his right in the property of the dissolved partnership;
provided,
that the creditors of the dissolved partnership
as against the separate
creditors or the representative
of the retired or deceased partner shall
have priority on any claim arising under this section, as provided by
section 48-1-38 ( 8).
& C. 1943, 69-1-39.

Ostler's Estate,
796, 799.

Compiler's Note.
Tile references in this section to "section 48-1-38" and "section
48-1-35" appeared in Code 1943 as "section 69-1-38"
and "section 69-1-35" respectively.

Collateral References.
Partnership<S:=>224.
68 C.J.S. Partnership
§ 243.
Liabilities
of retiring partner,
Jur., Partnerships
§§ 201-203.

Comparable Provision.
Uniform Act, § 42 (identical, except that
word "representative"
is invariably
used
throughout the act, in lieu of plural "representatives").

Accountability
of partner
or joint adventurer
for profits earned subsequently
to death or dissolution, 80 A. L. R. 12.
Construction
and application
of § 42 of
Uniform Partnership
Act as to rights of
parties where business is continued after
a partner
retires or dies, 2 A. L. R. 2d
1084.
Duty of surviving
partner
or partners
toward estate of deceased partner
upon
purchase of latter's interest, 80 A. L. R.
1034.
Right of surviving
members
and of
estate of deceased member of law firm in
respect to business unfinished at time of
latter's death, 5 A. L. R. 1290.

History:

L. 1921, ch. 89, § 42; R. S. 1933

1. Right of Wife's distributive
share.
Courts
which
have
considered
the
changes brought about by the adoption of
the Uniform Partnership
Act have conduded that the legislative
intention
was
to enact the English Rule and have, with
the exception of one state, held that marital rights in specific partnership
property
have been excluded by the act. In re

4 U. (2d)

47, 286 P. 2d

40 Am.

48-1-40. Accrual of actions.-The right to an account of his interest
shall accrue to any partner or his legal representative
as against the
winding-up partners or the surviving partners or the person or partner-
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ship continuing the business, at the date of dissolution
any agreement to the contrary.
History:

L. 1921, ch. 89, § 43; R. S. 1933

3.

& C. 1943, 69-1-40.

Comparable .Provision.
Uniform Act, § 43 (identical).
Laches.
In action bv administrator
of wife for
partnership
accounting
with respect
to
personal
property,
wherein
it appeared
that for period of 3 7 years after personal property
came into hands of hus.band on death of. wife, no claim or demand whatever
was made by interested
parties
for its recovery
or for an accounting with respect thereto, held wife's
administrator
was barred by laches from
maintaining
this suit. Walton v. Broadhead, 54 U. 320, 180 P. 433.
1.

Parties.
Generally, in partnership
accounting all
interested
parties should be before court,
but question whether it was necessary to
make
nonresident
party
became
moot
where, before final submission of case for
determination,
such party filed disclaimer
of any interest in suit. Bankers' Trust Co.
v. Riter, 60 U. 1, 206 P. 276.
2.

m the absence of

Evidence.
In suit by surv1vmg partner
against
widow of deceased
partner,
entries in
partnership
books made by plaintiff were
not originally a.dmissible per se, but plaintiff could use entries made by himself to
refresh his recollection,
and if they did
refresh
it he could then testify
from
memory; if they did not refresh it, but he
was able to state he knew entries were
correct when made, then entries themselves
were admissible in evidence.
Matson v .
Matson, 56 U. 394, 190 P. 943.
In suit by surviving
partner
against
widow of deceased partner to recover title
to certain real property which was held in
name of defendant, evidence held sufficient
to require such land to be held in trust
for partnership.
Matson v. Matson, 56 U.
394, 190 P. 943.
In action for accounting
against executors of estate of deceased, there was
substantial
evidence of existence of partnership between plaintiff and deceased so
that court erred in nonsuiting
plaintiff.
Kimball v. McCornick, 70 U. 189, 259 P.
313.

Collateral References.
Partnership,g:;::;,224.
68 C.J.S. Partnership

§ 243.

CHAPTER 2
LIMITED P A.RTNERSHIP
Section

48-2-1.
48-2-2.
48-2-3.
48-2-4.
48-2-5.
48-2-6.
48-2-7.
48-2-8.
48-2-9.
48-2-10.
48-2-11.
48-2-12.
48-2-13.
48-2-14.
48-2-15.
48-2-16.
48-2-17.
48-2-18.
48-2-19.
48-2-20.
48-2-21.
48-2-22.
48-2-23.
48-2-24.
48-2-25.
48-2-26.
48-2-27.

"Limited partnership"
defined.
Formation.
Business which may be carried on.
Character of limited partner's
contribution.
Name not to contain surname of limited partner-Exceptions.
Liability for false statements
in certificate.
Limited partner not liable to creditors-Exception.
Admission of additional
limited partners.
Rights, powers and liabilities of a general partner.
Rights of a limited partner.
Status of person erroneously believing himself a limited partner.
One person both general and limited partner.
Loans and other business transactions
with limited partner.
Relation of limited partners inter se.
Compensation of limited pa1·tner.
Withdrawal
or reduction of limitecl partner's
contribution.
Liability of limited partner to partnel'Ship.
Nature of limited partner's interest in partnership.
Assignment of limited partner's interest.
Effect of retirement,
death or insanity of a general partner.
Death of limited partner.
Rights of creditors of limited partner.
Distribution
of assets.
When certificate shall be canceled or amended.
Requirements
for amendment and for cancellation
of certificates.
Parties to actions.
Provisions for existing limited l)artnerships.
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